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Court of Appeals of the District of Columbia 


No. 5344. 


Luther H. Reichelderfer, Herbert B. Crosby, and John 
C. Gotwals, Commissioners of the District <j>f Columbia, 
and The District of Columbia, a Municipal Corporation, 
Appellants, 

vs. 


Julia R. W. Daniel, Executrix Estate of 


Daniel, Deceased, and Julia R. W. Dhniel. 


T. Cushing 


a Supreme Court of the District of Columbia. 

Equity. No. 47249. 

Julia R. W. Daniel, Executrix Estate of T. Cushing 
Daniel, Deceased, and Julia R. W. Daniel,! Plaintiff, 

vs. 

Sidney F. Taliaferro, Proctor L. Dougherty, and Wm- 
liam B. Ladue, Commissioners of the District of Co¬ 
lumbia, and The District of Columbia, a Municipal 
Corporation, Defendants. 

United States of America, , 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill to Cancel Tax Assessments. 

Filed July 25, 1927. 

In the Supreme Court of the District of Columbia, Sitting 
in Equity. 

Equity. No. 47249. 

Julia R. W. Daniel, Executrix Estate of T. Cushing 
Daniel, Deceased, and Julia R. W. Daniel, Plaintiff, 

vs. 

Sidney F. Taliaferro, Peoctoe L. Dougherty, and Wil- 
liam B. Ladue, Co mm issioners of the District of Co¬ 
lumbia, and The District of Columbia, a Municipal 
Corporation, Defendants. 

Now comes the plaintiff, Julia R. W. Daniel,. Executrix, 
Estate of T. Cushing Daniel, deceased, and Julia R. W. 
Daniel and respectfully represents to the Court: 

1. That she is a citizen of the United States and resident 
in the District of Columbia and is the Executrix of the 
Estate of T. Cushing Daniel, deceased, and brings this 
suit as Executrix of said Estate and also in her own right, 
she being the sole beneficiary under the will of the afore¬ 
said decedent. 

2. The defendants, Sidney F. Taliaferro, Proctor L. 
Dougherty and William B. Ladue are citizens of the 
United States, resident in the District of Columbia, are 
Commissioners of said District, and are sued as such Com¬ 
missioners, and the defendant District of Columbia is a 
municipal corporation and is sued in its own right. 

3. Plaintiff is the widow and executrix of T. Cush- 

2 ing Daniel who departed this life in the District of 
Columbia on the 21" day of December 1923, leaving a 

last will and testament which has been duly admitted to 
probate and record by this court, holding a probate court. 
Plaintiff is the sole beneficiary of the Estate of decedent 
under his will aforesaid and has duly qualified as the ex¬ 
ecutrix thereunder. 

4. T. Cushing Daniel was the owner in his own sole right 
of certain lots situated on and adjacent to Rhode Island 
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Avenue, Northeast, in the District of Columbia. Among 
the pieces of real estate so owned and held by him in the 
year 1920 were certain pieces or parcels of land described 
or designated for purposes of assessment of taxation as 
Parcel 131/11, fronting 100 feet on Ehode Island Avenue, 
Northeast, extending from Fifth Street, Northeast, in an 
easterly direction, thence by a depth of 90 fefet, thence in 
westerly directions 77.39 feet and 57.32 feet to Fifth Street, 
Northeast, and thence along said Fifth Street], Northeast, 
72.98 feet to the place of beginning at Fifth! Street and 
Ehode Island Avenue, the whole being in 1920; assessed as 
0.23 acres. 

5. For many years prior to the paving with;asphalt and 
curbing as hereinafter set forth, a roadway extended along 
the line of what is now Ehode Island Avenue, Northeast, 
and another roadway along the line of plaintiff’s aforesaid 
Parcel 131/11 on Fifth Street, Northeast. The roadway 
of Ehode Island Avenue was the main highway between 
the cities of Washington in the District of Columbia, and 
Baltimore, in the State of Maryland, and each qf said road¬ 
ways was surfaced with macadam and afforded to owners 
of real estate excellent highway facilities fo|r their said 
real estate. 

3 6. The parcel of land aforesaid of yofir petitioner, 

Parcel 131/11 fronting on both the highways afore¬ 
said, and any and all other parcels of real estate situated 
in the vicinity of the lands of plaintiff on or adjacent to 
Ehode Island Avenue are of an irregular shape, with 
irregular frontages and irregular depths and certain of 
said parcels are like the aforesaid parcel of the plaintiff, 
131/11, not susceptible of taxation for any purpose by the 
per front foot rule of assessment, that is, assessment by 
the number of feet on which said pieces of parcels or 
lots of real estate abut on the street, and particularly are 
not susceptible of per front foot assessment for or be¬ 
cause of surfacing of the highway with asphalt, or other 
paving, or for the curbing along the line of said street or 
avenue, inasmuch as same would result in gross discrimi¬ 
nation, inequality and even confiscation. 

7. In accordance with the provisions of certain acts of 
Congress making appropriations for the District of Colum¬ 
bia, there was surfaced by employees or agents of said 
District of Columbia, with a covering of asphailt, and there 
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was laid curbing along the line of said asphalt paving in 
front of the said parcel of real estate heretofore described, 
namely, Parcel 131/11, said surfacing and curbing being 
done and performed in the year 1920. Thereafter, and 
under date of December 11, 1920, as plaintiff is informed 
and believes, and therefore avers, there was assessed 
against Parcel 131/11 aforesaid, by the District of Colum¬ 
bia, the sum of $324.20 for paving 100 feet of asphalt pav¬ 
ing Abutting on Rhode Island Avenue in front of 
4 plaintiff’s parcel of real estate, and $115.24 for 100 
feet of curbing abutting said parcel of real estate 
of plaintiff, with interest at eight per cent per annum from 
December 11,1920. There was also assessed against plain¬ 
tiff’s Parcel No. 131/11 the sum of $217 for paving 72.98 
feet of asphalt paving abutting on Fifth Street, Northeast, 
and $95.58 for curbing of 72.98 feet abutting on said parcel 
of real estate aforesaid, with interest from September 8, 
1920. Said assessment was made under and by virtue of 
pretended authority contained in acts of Congress of Au¬ 
gust 7, 1894, July 21, 1914 and September 1, 1916, com¬ 
monly known as the Borland amendments, without prior 
notice to plaintiff, or hearing, or opportunity to plaintiff 
to be heard, and without inquiry of any sort whatsoever 
into whether or not the paving or curbing of the roadway 
would increase the value of plaintiff’s property herein de¬ 
scribed, and if so, to what extent said paving or curbing 
would benefit said real estate or any other real estate in 
the District of Columbia, and without any warrant or au¬ 
thority in law whatsoever. Plaintiff avers that said as¬ 
sessments are still carried in the name of T. Cushing Daniel 
upon the tax records of the District of Columbia against 
said real estate. 

8. Plaintiff states and avers that the surfacing with as¬ 
phalt and curbing as hereinbefore described has been of 
no actual value to the real estate herein involved and that 
the surfacing thereof as aforesaid has been beneficial only 
in so far as it may have improved said roadway as a high¬ 
way of travel between the cities of Washington and Bal¬ 
timore and other outlying communities to the District of 
Columbia, as to which, however, plaintiff states that the 
macadam road bed which existed prior to the laying of 
said asphalt road bed was equally as good and serv- 
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JANUARY TERM, 1931 


No. 5344 

LUTHER H. REICHELDERFER, HERBERT B. 
CROSBY, AND JOHN C. GOTWALS, (COMMIS¬ 
SIONERS OF THE DISTRICT OF COLUMBIA, AND 
THE DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, APPELLANTS, 

VS. ! 

j 

JULIA R. W. DANIEL, EXECUTRIX ESTATE OF 
T. CUSHING DANIEL, DECEASED, ANiD JULIA 
R. W. DANIEL. 


Stipulation. 

It is hereby stipulated by and between counsel for the 
parties hereto that the attached plats shall be ^iled in the 
case as part of the record. 

W. W. BRIDEi, 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Appellants. 

C. H. MERILIiAT, 
Attorney for Appellee. 

[Endorsed:] In the Court of Appeals of the j District of 
Columbia. No. 5344. Luther H. Reichelderfer ep al., Appel¬ 
lants, vs. Julia R. W. Daniel et al., Appellees. Addition to 
record per stipulation of counsel. William W. Bride, F. H. 
Stephens, Attys. for Appellants, District Building. Court 
of Appeals, District of Columbia. Filed Mar. 26, 1931. 
Henry W. Hodges, Clerk. 
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5 iceable for such highway purposes so far as plain¬ 
tiff’s real estate herein described is concerned, and 

that the asphalt paving and curbing was laid as a means 
of shortening and creating an automobile route from Wash¬ 
ington to Baltimore for the public generally and that plain¬ 
tiff derives no benefit therefrom, save and except such as 
accrues to property owners in general in thb District of 
Columbia. 

9. Plaintiff states that she is advised by counsel, and 
therefore avers, that the levy of assessments upon the real 
estate herein described by the per front foot method of 
tax assessment is unconstitutional and void, that the same 
deprive plaintiff of the equal protection of the law and 
that said assessments complained of constitute an attempt 
to take real estate without due process of law, without just 
compensation and deny to plaintiff the protection afforded 
plaintiff by the Constitution of the United Stbtes. 

10. Plaintiff states that the assessments so Attempted to 
be made by defendants constitute a cloud upon the title of 
plaintiff to said parcel of real estate, that the same affect 
the market value of said property and operate to prevent 
plaintiff making free sale and disposition of said property, 
or borrowing money on the security thereof* unless and 
until said cloud is removed. That the tax assessment rec¬ 
ords of said defendants do not on their face :show the in¬ 
validity, and that plaintiff has no adequate and complete 
remedy at law. 

Wherefore, the premises considered, plaintiff prays: 

First. That said assessments for the laying of said as¬ 
phalt paving and curbing upon the highways upon which 
plaintiff’s Parcel 131/11 abuts and which are levied against 
plaintiff’s said property, be declared invalid and void. 

6 Second. That the defendants be decreed and or¬ 
dered to cancel the said alleged assessments on the 

tax records of the District of Columbia defendant, which 
said tax records are in their custody, and be enjoined pend¬ 
ing these proceedings, and perpetually thereafter, from 
making, setting up or claiming against the real estate 
herein described, any assessments on account of the laying 
of asphalt paving or curbing on Rhode Island Avenue or 
Fifth Street, Northeast, and from referring to such assess¬ 
ments in any tax certificate or certificates that may be 
hereafter issued by them in respect of said labd. 
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Third. That plaintiff may have such other and further 
relief as to the Court may seem meet and proper. 

JULIA E. W. DANIEL, 
Executrix of Estate of T. Cushing Daniel, 
JULIA E. W. DANIEL, 

Plaintiff. 


C. H. MEEILLAT, 

Attorney for Plaintiff. 


District of Columbia, ss: 

Julia E. W. Daniel, being first duly sworn, deposes and 
says: That she has read the foregoing bill by her sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated and contained she verily believes 
to be true. 

JULIA E. W. DANIEL. 


Subscribed and sworn to before me this 23 day of July, 
1927. 

[notarial seal.] JO. P. CULLEN, 

Notary Public, D. C. 

7 Answer to Original Bill. 

Filed September 1, 1927. 
######* 


Now come the defendants herein and for answer to the 
original bill of complaint filed herein show to the Court as 
follows: 

1. They have no knowledge of the matters and things set 
forth in the first paragraph of the said bill and, if the same 
be material, they ask for strict proof thereof. 

2. They admit the allegations of paragraph two of the 
said bill. 

3. They have no knowledge of the matters and things set 
out in the third paragraph of the said bill and, if the same 
be material, they ask for strict proof thereof. 

4. These defendants admit the dimensions of parcel 
131/11 as set forth in paragraph four of the said bill. The 
said parcel is an irregular pentagon fronting one hundred 
feet on Ehode Island Avenue and 72.98 feet on Fifth Street 



JULIA R. W. DANIEL, ETC., ET AL. 


7 


and assessments were made for curb and pavinjg according 
to these frontages; that if Rhode Island Avenue were at 
right angles to Fifth Street, as is the usual situation with 
city streets, the frontage on Rhode Island Avenue would 
be 109.51 feet, a longer frontage than that for which assess¬ 
ment was actually made. The said parcel contajins 10074.89 
square feet. A square of equivalent area would be 100.373 
feet on each side, and an ordinary corner lot of Isuch dimen¬ 
sions would be assessable for such a length on two sides 
for the improvements complained of. The plaintiff, there¬ 
fore, is assessed .373 feet less on the Rhode Island Avenue 
front than he would have been for a square lot (100 
8 feet as compared to 100.373); and on the Fifth 
Street side he is assessed for 27.393 feet less (72.98 
feet as compared to 100.373). The plaintiff, therefore, has 
been assessed less because of the irregular shape of the 
parcel, and not more. 

5. Answering paragraph five defendants say that Rhode 
Island Avenue adjacent to parcel 131/11 wias formerly 
paved with macadam which was old and worn put, and was 
repaved with a standard asphalt pavement, such as is com¬ 
monly laid on the streets of the city; said repaving was 
begun May 13, 1919, and completed June ltj, 1920: that 
Fifth Street at this point was an unimproved roadway, 
and was paved with a six inch concrete pavement, the work 
thereon beginning May 15, 1919, and being finished June 
15, 1919; that the said parcel is in a neighborhood zoned 
as industrial and Rhode Island Avenue serves numerous 


industrial plants such as bakeries, lumber yards, etc.; that 
Fifth Street at this point serves the Eagle Redding Com¬ 
pany and the United States Mail Equipment! Shops; that 
the old and wornout macadam pavement on Rhode Island 
Avenue and the unimproved roadway of Fifth!Street would 
not have been able to stand up under the severe traffic con¬ 
ditions caused by the heavy trucks serving: the various 


places of business in this neighborhood. 

6. Answering paragraph six of the said bill defendants 
admit that there are irregularly shaped pieces of property 
fronting on Rhode Island Avenue on which assessments by 
the front foot rule are inequitable and unjust and have 
been so declared by the courts, but the same are not in¬ 


volved in this case. These defendants, however, deny that 
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this is true of the parcel 131/11 involved in this case, or 
that the assessments complained of are inequitable or con¬ 
fiscatory. 

9 7. Answering paragraph seven of the said bill de¬ 
fendants say that the said property was assessed 

for the said amount and the said improvements set forth 
in the said paragraph. Further defendants say that the 
said improvements were made without notice to the plain¬ 
tiff, and they deny that she was entitled to any notice under 
the law and under the circumstances of the case. 

8. Answering paragraph eight of the said bill defend¬ 
ants deny that the said improvements were of no actual 
benefit to the said property, but on the contrary aver that 
they were of considerable benefit to such property. They 
deny that the old macadam on Rhode Island Avenue was 
as good and serviceable as the new fixed roadway pave¬ 
ment of asphalt, or that the new pavement was laid pri¬ 
marily as a highway to Baltimore as alleged, but aver that 
the said avenue was paved primarily as a local improve¬ 
ment for local travel. 

9. Answering paragraph nine of the said bill defendants 
are advised that the same consist of matters of law which 
they are not required to answer, but they deny, pro forma, 
the allegations thereof. 

10. Answering paragraph ten of the said bill defendants 
say that the matters set out are matters of law which they 
are not required to answer, but they make denial of the 
same, pro forma. 

Further answering defendants say that the remedy at 
law is adequate and complete and that there is no juris¬ 
diction in a court of equity to entertain said bill, and they 
pray that the same be dismissed. 

SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

As Commissioners and for 

the District of Columbia. 

10 District of Columbia, ss: 

Proctor L. Dougherty, Sidney F. Taliaferro, and Wil¬ 
liam B. Ladue, being first duly sworn, depose and say they 
have read the foregoing answer to the original bill by them 
subscribed and know the contents thereof; that the matters 
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and things therein stated upon personal knowledge are 
true and those stated upon information and belief, they 
believe to be true. 


SIDNEY F. TALIAFERRO. 
W. B. LADUE. 


Subscribed and sworn to before me this 3lst day of 
August, 1927. 

[notarial seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 

Attorneys for Defendants. 


Motion to Strike Defendants’ Answer. 
Filed November 21, 1930. 


Comes now the plaintiff by her attorney and moves this 
Honorable Court to strike the answer of the defendants 
from the files on the ground that it presents np defense to 
the bill of complaint and demonstrates that thp plaintiff is 
entitled to the relief claimed under the decisions of the 
Court of Appeals in the District of Columbia! in the case 
of Johnson et al. vs. Rudolph, 57 App-s. |D. C. 29, the 
11 case of Taliaferro et al., Appellants, Vs. Railway 
Terminal Warehouse Company, 58 W. L. R. 718, 
and the cases of Commissioners of the District of Colum¬ 
bia vs. American Security & Trust Company and Edward 
B. McLean, Trustees, decided by the Court of Appeals 
April 7, 1930, and the case of Commissioners of the Dis¬ 
trict of Columbia vs. Christian Heurich, decided by the 
Court of Appeals April 7, 1930. 

C. H. MERILLAT, 
Attorney for Plaintiff. 

To Messrs. W. W. Bride and F. H. Stephens, Attorneys 
for Defendants: 

Please take notice that the foregoing motjion will be 
called to the attention of the court, sitting in equity, on 
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the 28th day of November 1930, at 10 a. m. or as soon 
thereafter as counsel may be heard. 

C. H. MEEILLAT. 


Copy served on defendants’ counsel this 21st day of 
Nov. 1930. 


GEO. H. ZEUTZIUS. 


Order Substituting Parties Defendant. 
Filed November 24, 1930. 


# # # * # # * 


On motion of counsel of plaintiff, Luther H. Reichelder- 
fer, Herbert B. Crosby and John C. Gotwals are hereby 
substituted as parties defendant hereto in the place and 
stead of Sidney F. Taliaferro, Proctor L. Dougherty 
12 and William B. Ladue, as Commissioners of the 
District of Columbia. 

JENNINGS BAILEY, 

Justice. 

Order and Decree Striking Answer' of Defendants and 
Quashing Special Tax Assessments. 

Filed December 19, 1930. 

* # # * * # # 

This cause coming on for hearing on the motion of coun¬ 
sel for plaintiffs to strike the answer filed herein by de¬ 
fendants as constituting no defense to the bill of complaint 
and counsel for the respective parties hereto having been 
fully heard, it is by the Court this 19th day of December 
1930, ordered that said answer be and the same hereby is 
stricken from the files, and it appearing that the parcels 
of real estate or lots set forth in the bill of complaint are 
of great irregularity in size and frontage as compared with 
other lots in the same block and in the same vicinity and 
are not susceptible, by reason thereof, of taxation for 
street paving and curbing in connection therewith upon 
a per front foot basis and that tax levied on said parcels 
and lots on a per front foot basis is arbitrary, unreason¬ 
able and lacking in uniformity. 
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Wherefore, it is by the Court this 19th day of December 
1930, adjudged, ordered and decreed that the taxes levied 
on and assessed against Parcel 131/11 in the District of 
Columbia, described in the bill of complaint, in the sum of 
$324.20 and $115.24 for so much of said parcel! as abutted 
on Rhode Island Avenue, Northeast, and of $217.00 and 
$95.58 levied and assessed against so much of said 
13 parcel as abutted on Fifth Street, Northeast, be and 
the same hereby are declared 'invalid and void; that 
the said defendants are hereby commanded to!cancel said 
alleged assessments upon the tax records of the District 
of Columbia and that said defendants are hereby perma¬ 
nently enjoined from making, setting up, dr claiming 
against the said property the alleged assessments afore¬ 
said and from referring thereto in any tax certificate or 
certificates that may be issued hereafter in respect to said 
lots; and they also are hereby perpetually enjoined from 
selling the said real estate as aforesaid for default in the 
payment of the said alleged assessments and from adver¬ 
tising said property for sale as a consequence thereof. 

JOSEPH W. COX, 

| 7 # 

Justice. 


From the foregoing decree the defendants in open court 
noted an appeal to the Court of Appeals. 

JOSEPH W. COX, 

Justice. 

Assignment of Errors. 

Filed January 5, 1931. 

# * * # # # # 

Now come the defendants in the above entitled cause, 
by their attorneys, and assign for error the aption of the 
Court: 

1. In holding the assessment complained of to be in¬ 
valid. 

14 2. In granting a decree for the plaintiffs herein. 

W. W. BRIDE, ! 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Defendants. 
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Designation of Record on Appeal. 

Filed January 5, 1931. 

####*## 

The Clerk of the Court will please prepare a record in 
the above entitled cause, for the Court of Appeals, con¬ 
sisting of— 

1. The original bill filed herein. 

2. The answer to the original bill. 

3. Motion to strike the defendant’s answer. 

4. The decree cancelling the assessment complained of, 
and the appeal in open Court. 

5. The assignment of errors. 

6. This designation. 

W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Defendants. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 47249 in Equity, wherein Julia 
R. W. Daniel, Executrix, Estate of T. Cushing Daniel, De¬ 
ceased, &c. is Plaintiff and Sidney F. Taliaferro et al., 
Commissioners of the District of Columbia, and The Dis¬ 
trict of Columbia, a municipal corporation, are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of January, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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